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EDITORIAL NOTES. 


WE DEEPLY REGRET the late appearance of the JourNAL last month, not 
that the few words in it intended to be read prior to the election would 
have made any difference in the election result, but because this maga- 
zine should be published during the month of its date. It was wholly 
the printer’s fault, and resulted from the press on the machines devoted 
for a week or more to the printing of election tickets. 





The national election is now, happily, over. It should come less 
frequently, as it disturbs business, costs millions in money, stirs up per- 
sonal feelings and does not tend toward a stable government. Fortunate- 
ly the result was so overwhelming on one side that the full responsibility 
for the government for at least the two years after the fourth of March 
next, when the Congress that was filled with blocs and cared little for 
public opinion goes out and a new Congress comes in, can be placed upon 
President Coolidge and the Senate and House Republicans. They ought 
to work together. If they do not, then it will mean that at the election 
in 1926 some more Congressmen are likely to be turned out. The Presi- 
dent we know; he is not a “myth,” but a man of common sense and un- 
usual practical sagacity. It was his record rather than that of his party 
which gave him the tremendous vote of confidence received on the 4th 
of this month. His adversary was a fine, intelligent man, of character 
unimpeachable, but had not been tried in any executive office. It was a 
pity to have him lead his party to defeat. But a greater pity was to see 
a United States Senator standing up for things which could not be 
brought to pass in this country without striking a mortal blow at prin- 
gr which have been at the base of our plan of government, the chief 
of which is the independence of our highest Court. We are sure the coun- 


try breathes freer since La Follettism went down to death; or, if not 
fully dead, without hope of a menacing life in a near future. That issue 
was un-American, impracticable and unreasonable. 





A good word might well be said in this connection for one of the 
New Jersey Congressmen who was defeated, Hon. Charles Browne, of 
Princeton, who gives up the District for an able divine, Rev. Charles 
Eaton, D. D., formerly of New York City. The election of the latter 
should greatly strengthen the President, first, because of his abilities as 
an orator, and, second, because he is sure to stand four-square with the 
pronounced Presidential views on budget-paring and the issues that make 
for national disaster. Nevertheless Congressman Browne, while a party 
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man, was also at times independent enough not to join with mere in- 
surgents, not to oppose a good plan of tax reduction because it was pro- 
posed by a Republican Secretary of the Treasury, not to be carried off 
his feet by the threats of physically-well soldiers clamoring for a bonus; 
and he also knew the Japanese Exclusion feature of the Immigration Act 
was uncalled for and an outrage. In other words, he had a better record 
than many who were always “just regular.” And he wrote for the news- 
papers of his district readable weekly letters, showing a large amount of 
real common sense, with less than the usual party bias. It was his mis- 
fortune to run for reélection this particular year. 





A great deal of buncombe floated around during the late canvass 
for votes, and this was not wholly on the side of one party. It is so in 
all Presidential election years. But the leather medal should go to the 
President of Vassar College, Henry Noble MacCracken, who made the 
most ignoble reference to President Coolidge that found its way into the 
press. He wrote: 

“T shall work for Davis, because I prefer a man to a myth. | 

know nothing about Coolidge. He is a myth. Secrecy surrounds him. 
I can’t find out the truth about his record as Governor. I don’t even 
know whether he wrote the magazine articles he signed when he was 
Vice-President. What else he did as Vice-President I don’t know. 
I’ve seen him in the movies, ‘Smile,’ say the picture men; and he smiles. 
‘Go to ball games!’ ‘Give Henry Ford a bucket of sap!” ‘Toss some 
hay.” And he obeyed anxiously and humbly. But is that the real 
Coolidge? I don’t know. I know who tells him to smile, for I can see 
a movie. But I don’t know who tells him to sign on a dotted line, for 
I’m not there, and I haven’t a dictaphone on the job. . . . Vote for 
a man!” 

To be a Know Nothing was never popular in the United States, 
but was there ever before a College President Know Nothing like this’ 
We can fancy the smile that must have come over the pleasant face of 
candidate John W. Davis when this “friend” to him sent this letter out 
for the people to read. 





In 1919 there were nearly 120,000 dues-paying members of the 
Socialist party. In May, 1923, the Socialist Convention in New York 
was told that the membership had dropped to 12,474. Eighty delegates 
attended that Convention, while 281 delegates gathered at the Indian- 
apolis Convention in 1912. In the latter year Debs, as candidate for 
President, polled 897,011 votes, doubling his total of 1908. In 1916, 
with the war in Europe and with American political and industrial issues 
brought sharply to the front, Allan Benson was able to muster only 
585,113 votes. In 1912 there were seventy Socialist papers published in 
English in the United States and thirty-one in foreign languages. In 
1923 there were not more than twenty Socialist weeklies published in 
English and a dozen in foreign languages. This excludes the trade union 
and Communist weeklies, which Socialists have always ignored except to 
attack and deride. In 1923 the Socialists were obliged to sell their build- 
ing in Chicago, where they maintained national headquarters, and to move 
to a loft of modest capacity. In 1912, 100 persons were on the pay roll 
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of the national office. In 1923 this number had been reduced to five. 
In 1923 Abraham Cahan, editor of “The Jewish Daily Forward” (a mild 
exponent of Socialism), admitted that the Socialist party in the United 
States was a failure. These facts are stated by a Socialist writer in 
the “Current History Magazine.” Since the election of 1924, when the 
Socialist contingent tied itself to the La Follette wagon, it would seem 
as if the collapse will be even greater. 





Possibly it may be gathered by some of our readers of an editorial 
in our October number that we desire the United States to enter the 
League of Nations precisely in its present form and with no reservations. 
Not so. We feel that, somehow, some way, we must enter it or there 
can be no hope of the end of wars in Europe and in the Americas. Per- 
haps we can best make our position exactly known by quoting consider- 
able from an article in the October “Pall Mall Magazine” of London by 
the Right Hon. Winston Spencer Churchill, who was First Lord of 
the British Admiralty at the beginning of the World War and through 
nearly two years of its progress and who at other times held the port- 
folio of Secretary of State for War and other offices in various British 
Governments, and who has just been made Chancellor of the Exchequer 
in the new British Cabinet. We have not always agreed with everything 
said or done by this well-known public English official, but who is to 
gainsay the truth of nearly every line of the following: 

“Have we reached the end [of explosives]? Has science turned its 
past page on them? May there not be methods of using explosive energy 
incomparably more intense than anything heretofore discovered? Might 
not a bomb no bigger than an orange be found to possess a secret power 
to destroy a whole block or building—nay, to concentrate the force of a 
thousand tons of cordite and blast a township at a stroke? Could not 
explosives even of the existing type be guided automatically in flying 
machines by wireless or other rays, without a human pilot, in ceaseless 
procession upon a hostile city, arsenal, camp or dockyard? ... . 
Let it not be thought for a moment that the danger of another explosion 
in Europe is passed. For the time being the stupor and the collapse 
which followed the World War insured a sullen passivity, and the horror 
of war, its carnage and its tyrannies, have sunk into the soul, have 
dominated the mind of every class and in every race. But the causes 
of war have been in no way removed; indeed, they are, in some respects, 
aggravated by the so-called peace treaty and the reactions following 
thereupon. . . . Against the gathering but still distant tempest the 
League of Nations, deserted by the United States, scorned by Soviet 
Russia, flouted by Italy, distrusted equally by France and Germany, 
raises feebly and faithfully its standards of sanity and hope. Its struc- 
ture, airy and unsubstantial, framed of shining but too often visionary 
idealism, is in its present form incapable of guarding the world from its 
dangers and of protecting mankind from itself. Yet it is through the 
League of Nations alone that the path to safety and salvation can be 
found. To sustain and aid the League of Nations is the duty of all. To 
reinforce it and bring it into vital and practical relation with actual world- 
politics by sincere agreements and understanding between the great 
powers, between the leading races, should be the first aim of all who wish 
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to spare their children torments and disasters compared to which those 
we have suffered will be but a pale preliminary.” 

If there be something better than a League of Nations to prevent 
war, let us have it. But what is it? What suggestion takes its place? 





The subject of the Child Labor Amendment to the United States 
Constitution needs careful consideration before it is adopted. By the 
law of this State, and perhaps of many of the other States, children are 
to be sent to school until 16 years of age; then they may be put to labor 
if the parents see fit. Supposing the Amendment to be adopted, what is 
to happen to the child until he is 18 years of age, provided Congress 
passes, what it could then pass, a national law making it an offense for 
anyone to employ a child not 18? Does it not mean that the parents, 
however poor, must earn the child’s living? They may not feel able to 
keep the child while sending it to, for example, a High School, nor, 
where such school is not near and free, pay the cost. Or, if willing and 
able, the child may refuse to go, since no law compels it to go; is the 
child then to be kept in idleness? We confess to agreeing with the view 
of Mr. Charles R. Hardin, a Newark attorney, who expressed his ideas 
upon the subject recently when running for Assemblyman from Essex 
county, to the effect that “the evil of the matter of youthful child labor 
is not overdrawn, but the remedy is overdrawn. The age limit is too 
high.” The answer that Congress can be trusted to take care of the mat- 
ter will not do. The Amendment is, as most of our readers know, that 
Congress may “limit, regulate and prohibit the labor of persons under 
eighteen years of age.” In that form we believe it ought not to pass. 





The question of tax-exempt securities is one, also, which is sure to 
engage the attention of Congress and State Legislatures during coming 
sessions. Before the War, when there was no income tax and when un- 
taxed securities cut no great figure, the subject seemed to be one of minor 
importance. But now, when, to escape high National and State taxes, 
men of means take refuge in tax-exempt bonds, it has come to be an im- 
portant issue. Both sides are to be considered, of course. If bonds of 
a State or lesser municipality cannot be placed at a low rate of interest 
because of large municipal taxes, to which may be added income taxes, 
and a high rate is given, the difference will appear in the local tax rate. 
But, even so, will not then the citizens at large all be the gainers? And 
is there a real reason why any property, except that put to religious, 
benevolent, etc., uses, should be tax free? A discussion of the points 
involved by those who can carefully study them and come to wise con- 
eae without regard to mere personal interests would at least be 
helpful. 





Mr. Justice Parker recently gave an opinion in the Supreme Court 
which is, like all his opinions, based on a sane and reasonable view. It 
was on the question of the determination of whether a man was, when 
he committed an offense, under the influence of intoxicants or not. He 
repeated that “whether a man is sober or intoxicated is a matter of 
common observation not requiring special knowledge or skill.” In 
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other words, it does not require expert testimony. We all know that 
when an intoxicated man is arrested for his share in an auto accident 
it takes some time to get him to a regular physician, and the “drunk” 
may then have been tapered down to something less than was the case. 
There is no reader of this JouRNAL and no ordinary normal man who 
cannot tell when another is intoxicated beyond a doubt. It is possible 
to suppose one to be under some influence of liquor when he is not, but 
there is a stage beyond which a person drunk cannot go without his 
speech, his walk, his general actions betray themselves to a certainty. 
Hence the nonsense and unfairness to the traveling public of requiring 
some “expert” doctor to testify that one arrested for driving an automo- 
bile was or was not, when he drove his car, “under the influence of in- 
toxicating liquor” before the offender can be convicted of it. The statute 
law makes no such provision; why, then, should magistrates make it? 
The testimony of police officers and citizens should be sufficient, and the 
penalty should always be the maximum that the law allows. Real acci- 
dents by motor-vehicles will continue to occur and in increasing num- 
bers with the immense additional output of autos (from January I to 
July 1 last 342 persons were killed by autos in New Jersey), but those 
made by intoxicated drivers must be considered as not accidents at all; 
they are so distinctly criminal that no laws can be too harsh for them. 

The opinion of Justice Parker is not new, as it follows a long-ago 
judicial decision in this State, but it confirms the proper view, and we 
are glad to give it space on another page. 





One of the reasons why there are so few automobiles used in Eng- 
land compared with those in the United States, comparing population 
with population, is the enormous license fee required there. While 
prosperity in this country counts for much in considering the great num- 
ber in use here, what would owners, or prospective owners, of vehicles 
say if cars were licensed only on an annual payment of 1£ for each horse- 
power? This means for an average car of, say 24 horse-power, £24, 
which, at present, in American money is about $105. An English friend 
who has a 23 horse-power “Ford Sedan” pays £23 for the privilege. In 
this State he would pay about $8.50. Are the license fees in New Jersey 
not too low? Good roads are costing the State millions; should the 
State not receive more from auto owners for their upkeep than is now 
the case? Would an increase pinch owners very hard? 





It is now certain that the law of New Jersey, as interpreted by its 
highest Court, is that residential blocks cannot be restricted so that stores, 
or more important “disfigurements,” cannot be erected thereon through 
a zoning ordinance. The Nutley case, which the JouRNAL reported in 
the issue of October, 1923, settled it. Succeeding cases, one of which 
(Jersey Land Co. v. Scott, 126 Atl. 173) concerned the erection of four- 
story apartment houses, have only clinched the fact that the police pow- 
ers of the State do not extend to restricting buildings in character of 
business or altitude unless they affect “the health, safety, or general 
welfare of the community” as defined by the Act authorizing zoning 
ordinances. No doubt the decision is well based. But, after all, should 
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there not be some way out of the dilemma it leaves suburbs of communi- 
ties which are, and are intended to remain, purely residential communi- 
ties? True, a good apartment house ought not to be considered as an 
important grievance. True, also, a store, barber shop, butcher shop, 
factory, etc., may convenience some of many residents. But if 95 per 
cent., to use an extreme proportionate number, of residents, desire their 
blocks to be free of anything but living houses, and, let us assume, have 
come to buy land and build there in the expectation that there would be 
no business houses or factories placed near them, ought there not to be 
a way to forbid the intrusion; not because the intrusion is contrary to 
“health and safety,” but in fact because it would be contrary to “the 
general welfare of the community?” Fifty-one per cent. of those on a 
street may often block some street improvement; why should not, say 
seventy-five per cent., block a butcher shop or a factory? 





The city of Trenton, through its police department, undertook last 
Spring to seize and confiscate a certain nickel-in-the-slot machine, which 
varied from others that the law certainly condemned only in a different 
operation. Upon the deposit of a nickel in the slot and the operation 
of a lever, the machine discharges a package of mint confections of a 
kind and size universally sold at retail stores at the price of five cents. 
This happens on each operation of the machine. On some, but not all, 
operations of the machine, there is discharged, in addition to the pack- 
age of mint, one or more “premium checks” or tokens, each of which is 
redeemable in merchandise of the retail value of five cents, from the 
general stock of the merchant who is the lessee of the particular machine. 
An attempt was made to have the Court of Chancery enjoin the police 
authorities from carrying out their purpose, but it came to naught. Vice- 
Chancellor Buchanan distinctly ruled that the difference of the machine 
over other usual automatic vending machines that the Crimes Act (2 
Comp. Stat., p. 1767) outlaws was only one of degree and not of kind, 
and well said: “The maintenance of such machines in operation is un- 
lawful and against public policy.” There are, doubtless, many of the 
same or similar machines in use throughout the cities of this State, and 
Prosecutors of the Pleas may well look after and suppress them. 





The opinion of Mr. Justice Minturn in relation to placing the 
Shields’ name on the ballots in this State created confusion and trouble, 
but there was an excuse for it in that it had to be prepared in a great 
hurry and when one section of the voluminous election law was over- 
looked. There was an opinion given in September, however, by the 
same Justice, which is so four-square as to the rights of the public to 
criticise a municipal administration either in the public press or by the 
distribution of pamphlets that it should be more widely read than it 
probably has been. As long as it is not libelous, and as long as the dis- 
tribution of pamphlets it not actually a public nuisance, no municipal 
ordinance may step in and forbid their circulation. The full opinion 
appears elsewhere. 








Judge Rellstab has been raising the fines of those pleading guilty, 
or being convicted, of possessing or selling liquors contrary to law, and 
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it is to be presumed that, if the offenses continue to a great extent, there 
will soon be no minimum sentences at all. In a recent batch of prisoners 
$400 was the usual fine announced; if less it was because of some un- 
usual circumstances in the case. As heretofore the names of those fined 
were distinctly foreign in the great majority of cases. Here is one batch 
in full: Weinrich, Baker, Silverman, Weller, Kaplan, Andes, Tomkus, 
Hudaitio, Febbaro, Mai, Smith, Burnett, Apal, Bartlett, Land, McGlone, 
Dominco, Barnheimer, Juliano, Gast, Amelio, Doyle, Taylor. Certainly 
only 6 of the 23 could be plain Americans. So it is all along the line. 





Our main article this week on “The Constitution of the United 
States,” by the U. S. Attorney-General, Harlan F. Stone, is one so clear 
in its exposition of the principles underlying that instrument, and as 
showing just why it is necessary that a national Supreme Court should 
pass on the constitutionality of both Federal and State laws, that we 
trust it will be read by all readers of the JournaL. There is nothing 
partisan about it; nothing but a lucid statement of facts and then a 
logical conclusion. 





We are promised for next month an article by one of our busy 
lawyers who took time to attend the meetings of the American Bar with 
the English Bar last July. It is certain to be interesting in its outlook 
and general views of things abroad. 





THE CONSTITUTION OF THE UNITED STATES.’ 


BY HON. HARLAN F. STONE, U. S. ATTORNEY-GENERAL. 


The word “constitutional,” as you are doubtless aware, is used in 
two quite different senses. To an Englishman, when he speaks of a law 
as being unconstitutional, the term means only this: That it is not in ac- 
cord with the commonly accepted notions of what is sound public policy. 
He may speak of a law as unconstitutional or as a governmental act as 
unconstitutional, and all he means is that it does not, in his opinion, 
conform to sound policy, as it has at least been theretofore accepted. 

When we created our American Constitution, we gave to the word 
“constitutional” quite a distinct meaning from any which, I think, had 
been given to it before that time, and we still have, in speaking of the 
American Constitution, a different meaning than is ordinarily given to 
the word “constitutional when it is used in other countries and with 
people of other and different conditions. When we speak of the Con- 
stitution in the United States we mean that rule or precept which legally 
controls the functions of government, and when we say that, we mean 
that government, when it functions through legislation, through the acts 
of Courts or through the acts of the Executive, is subject to a superior 
rule of law, and therefore, broadly speaking, an act of a legislation, for 
example, may be illegal. In other words, the very act of the law-making 
body may be beyond its powers, because it is contrary to the precepts of 
law laid down in the Constitution. That was a novel idea in government. 


*From an address at a political meeting of women voters in the District of 
Columbia, but without partisan bias. It was delivered May 5, 1924, before the 
controversies growing out of the election campaign.—EpbiTor. 
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It was a new political idea which we adopted in this country, and which 
goes to the very foundation of our constitutional system. 

Now, if there is a power superior to all the agencies of government, 
which says that Government, the President or the Courts or Congress, 
may do this and may not do that, where does that power reside, because 
wherever you locate that power you have found the ultimate sovereignty 
of the State. 

Of course it resides, under our Constitution, in the so-called con- 
stitution-making body. Under our system a constitutional provision is 
adopted either by a convention assembled by Congress, or, in later prac- 
tice, the body making the Constitution consists of the Legislatures of 
the States, which sit not as Legislatures, but as constitution-making 
bodies, on the invitation of Congress. When Congress adopts a joint 
resolution proposing an amendment, and those bodies enact that proposed 
amendment into the fundamental law of the land, they exercise the su- 
preme power of the State. So that the ultimate sovereignty of the State, 
in this country resides in the constitution-making body, the Legislatures 
or constitutional conventions of the several States, and they in turn are 
created by and represent the people. 

The question very naturally occurs, especially to those who are not 
familiar with our system, why, if the ultimate sovereignty, the ultimate 
power, to say what shall and what shall not be done, rests in the people 
or in the constitutional conventions or Legislatures sitting as constitutional 
conventions created by the people—why is it necessary for the people to 
set over themselves and their government a superior law which controls 
all the agencies of government? And the critics of the Constitution, of 
course, have often said that by setting up such a restraint upon our gov- 
ernment we are creating a sort of Frankenstein to destroy us, and that 
it is absurd, since the ultimate power and right resides in the people, for 
them te set up some artificial body of law to control them in the exercise 
of that sovereignty. 

That is a fair question, but one to which there is a very simple an- 
swer. After all a written Constitution which controls the agencies of 
government is nothing more or less than a device whereby we require 
ourselves to stop and count three, or perhaps more, before we take action 
affecting the fundamental principles of our government, which action 
may be the result of temporary passion or prejudice, or may be the arbi- 
trary exercise of power by temporary majorities or even by the subor- 
dinate officials of government. Now, those who understand our Con- 
stitution, I think, recognize quite clearly that there is nothing so inflexible 
about the Constitution that it is going to bind us hand and foot so that 
we can never change or progress in administering our government. Ex- 
perience has shown that it may be amended so as to conform it to our 
settled views of public policy, but the procedure for amendment is a 
device whereby we set restrains upon ourselves, give ourselves oppor- 
tunity to discuss public questions, to view them on all sides, to under- 
stand them before we take the important step which might produce dis- 
aster or great confusion or disorder in government. I may say, too, that 
in non-controversial matters, by establishing in a Constitution the funda- 
mental rules which control all the agencies of government, we have laid 
out the program, the rule of action, or policy, under which we may 
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proceed without the continuous debate and disturbance which would 
result if every time the legislative body assembled it deemed it its province 
to revise those principles. 

So much for the theory upon which we have established in this 
country a supreme law, superior to the ordinary agencies of government. 
When we took that step, we enacted into our Constitution our funda- 
mental political philosophy, a philosophy which I think experience has 
demonstrated was one adapted to the needs of this great country of ours. 
It met its needs at the time the Constitution was adopted, and on the 
whole has kept pace with those needs and has furthered their legitimate 
growth and development. 

Now, what were the fundamental political ideas back of the Con- 
stitution when it was adopted? Without over-elaborating the point, it 
is sufficient to refer very briefly to the history of this country for the 
years which preceded its adoption. We had passed through the Ameri- 
can Revolution. We had won our independence from the mother country. 
In the process of winning it we found that we were at a constant dis- 
advantage in that we had no strong central authority such as is essential 
to the promotion of the welfare of a great nation. There were many 
times in the history of the Revolution when the leaders of America must 
have felt that the whole enterprise was imperiled because of the faulty 
organization of our government. That became more and more apparent 
after the Revolution had passed and we were free of the stress of the 
outside pressure of armed force. What had been a source of irritation 
and at times danger during the Revolution became utter disorder and 
confusion after the peace was won, so that one fundamental thing was 
to create in this country a sovereignty which represented the whole 
country, with powers of government such as are necessary to a great 
nation if it is to perpetuate itself as a political entity. But on the other 
hand, that sovereignty had to be created by a group of separate sov- 
ereignties. Each State regarded itself as sovereign. After the sever- 
ance of the ties of the mother country it was a political organization 
which exercised absolute control over its own territory. The Articles 
of Confederation limited that sovereignty somewhat but not sufficiently 
to create a strong central power. But it was necessary, partly because of 
our history and traditions, but more so because of diversity of climate, 
enterprise, economic interests, habit and tradition of the people, that we 
should preserve in the separate parts of the country, in the different 
States, local self-government, and that of course would become increas- 
ingly necessary as we expanded and opened up the new territory lying 
to the west of us, which ultimately was to become State territory. 

So the political problem was to create a central government which 
should weld the separate States into a Nation, and at the same time pre- 
serve so much as was necessary and judicious of sovereignty and local 
self-government in the several States. Then, when that was done, since 
the problem was to create two sovereignties over the same territory, an 
experiment which had never been tried on any large scale before in the 
history of the world, it became necessary to so organize those two 
sovereignties in their legal relationships that clashes, controversies and 
petty wars would be avoided. 
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Then the final problem was this, as it appeared to the statesmen of 
that day, as I read the history of the times; it was the limitation of the 
powers of government in such a way that they should not unduly en- 
croach upon the civil liberties of the individual. Now, you must remem- 
ber that one of the great inheritances which came from the mother coun- 
try through the traditions of English law which were brought to this 
country by the settlers by the use of English law books and the establish- 
ment here of common law according to the English tradition—one of the 
great inheritances was the notion that the individual enjoyed certain 
rights free from the arbitrary encroachment of governments and the 
agents of governments, which must be preserved. 

Of course there were other ideas underlying the Constitution, but 
those, which were of inestimable value, it seems to me, were these funda- 
mental ideas which it was sought to perpetuate in our Constitution. 
While now it is considerably over 100 years since that step was taken, it 
seems to me to-day, if we look at essentials and disregard the incidentals, 
that they embody to-day the fundamental requirements of government 
in a country like ours, and therefore the political ideas which lie back of 
the Constitution and which gave it birth, and which have perpetuated it, 
are the more fundamental political ideas which must be our guide in 
our attitude toward the Constitution and our attitude toward public 
questions. 

How did the framers of the Constitution set about accomplishing 
these ends? In the first place, of course, they created the central govern- 
ment, not as any other government, according to my recollection, was 
ever created—certainly on a large scale; it gave to the central government 
certain defined powers, while other powers not delegated to the national 
government were reserved to the States. Without now attempting to 
enumerate all the powers of the Federal government, they included the 
powers most essential to the maintenance of a political sovereignty in 
all its external relations and in many of its internal relations. It created 
a government having the power to carry on foreign relations, and, there- 
fore, to deal with all foreign countries, a government with power to tax, 
a government with power to raise armies and a navy, to regulate com- 
merce, to lay imposts and duties. Those are, perhaps, the more important 
powers that were given to it. Then the Constitution did what had never 
been done so completely before, it separated the functions of government 
into three classes: Legislative, that is to say, the function of enacting 
the laws, the making of which was delegated to the Federal Government ; 
the executive function, devoted to the execution of the laws by a chief 
executive, the President; and while it did not create the great depart- 
ments of government, by clear implication it gave the authority to Con- 
gress to create those departments which are the executive arm of the 
government under the direction of the President. Then it created the 
judicial department of the government. It created Courts to administer 
the laws of the Federal Government, and thus make those laws effective 
whenever their meaning or effect was called in question. 

The problem of getting these two sovereignties to work together 
was solved in this way: While it was understood at the time the Con- 
stitution was adopted, when the 1oth Amendment was adopted, the 
understanding was expressly confirmed that only those powers of gov- 
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ernment were to be enjoyed by the Federal Government which by the 
express terms of the Constitution or by fair implication were delegated 
to it. All else remained where it had hitherto been, with the States, so 
that there was created in each State two distinct sovereignties. With re- 
spect to some matters the Federal Government was supreme; with re- 
spect, for instance, to the coinage of money, to the levying of imposts 
or duties, the conduct of foreign relations, the States have no power, but 
with respect to other matters the States have all the power; for example, 
to declare what should be crimes against the State government, to levy 
local taxes, to make local laws regulating the conduct of its citizens, since 
those were all powers reserved to the States. 

Now we come to the third important political idea embodied in the 
Constitution—the protection of civil rights. Either at the time of its 
adoption, or later on, there were placed in the Constitution provisions 
protecting you and me from the arbitrary encroachments of government. 
When the Constitution was adopted there was, curiously enough, only 
one section which directly restrained the Federal Government in its rela- 
tions to the individual—in other words, which said that its arbitrary 
power should not extend beyond a certain point. Section nine of the 
first article contains this clause: 

“The privilege of the writ of habeas corpus shall not be suspended 
unless when, in cases of rebellion or invasion, public safety may re- 
quire it.” 

The writ of habeas corpus is a legal device whereby any man who is 
restrained of his liberty may have the right to imprison him tested in 
Court. You know, the history of England tells us of the great struggle 
which went on to prevent the Crown from seizing the body of a citizen 
or a subject, imprisoning him and denying him access to the Courts to 
determine whether that imprisonment was according to legal right or 
not. That right was preserved in the Constitution in its first draft, and 
has always remained there. 

Then there was one other provision in section nine: 

“No bill of attainer or ex post facto law shall be passed.” 

Again, our English history tells us of the cases where a subject, 
after having committed an act which was lawful and proper by the law 
of the land at the time he committed it, might nevertheless be punished 
for his act by the arbitrary action of the Crown, or of Parliament making 
the act unlawful after its commission. The principle of that clause was 
to protect the individual from that arbitrary type of legislative action. 

When the Constitution was presented to the people for ratification 
there was a great outcry. Many sections of the 13 original States were 
against the Constitution because it had no bill of rights; in other words, 
because it had not gone beyond these two provisions in protecting the 
individual from the encroachments of government or the arbitrary acts 
of government officials. In the debates of the time great stress was laid 
upon this fact, and the adoption of‘ the Constitution was secured by a 
tacit promise that amendments would be adopted guaranteeing the in- 
dividual against those arbitrary encroachments of governmental power ; 
and so, within the two years following the adoption of the Constitution, 
the first ten Amendments were adopted. The fear at the time, you will 
understand, was not of encroachments on the rights of individuals by 
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State power but by this newly created government. It was feared by 
many that if this powerful government was created without any consti- 
tutional limitations, it would abuse its power. So that the first ten 
Amendments—and that, let me remind you, is not always understood— 
the first ten Amendments are not restrictions on the States or the Legis- 
latures of the States, but are restrictions only on the Federal Govern- 
ment. Without dwelling at length on the nature of those articles, I will 
call your attention to some of them sufficiently to give a notion of their 
character. 

The first one is the article which provides that there shall be no 
established or state religion; that there shall be no prohibition of the 
free exercise of religion; that there shall be no abridging of the freedom 
of speech or of the press, or of the right of the people peaceably to as- 
semble and to petition the government. 

Those, of course, are very fundamental rights if we are to have a 
free government, and the success of our government depends upon the 
freedom of the citizen to do these things, to assemble, to be free in their 
religious thought and exercises, to have freedom of speech and freedom 
of the press. Those are phrases which are often misunderstood. Free- 
dom of speech and freedom of the press do not mean that I or a news- 
paper may say what we please without accountability. We may be guilty 
of a crime because of the things we say; we may be guilty of libel, for 
which we must respond in the civil Courts or the criminal Courts; but 
it does mean that no agency of government shall stand in the way and 
stop our mouths before we say it. If I accept the responsibility for 
what I say—and of course I must do that under a system of law—no 
agency of government shall deny me the opportunity to say it. I may be 
placed in jail tomorrow if I say the thing that is contrary to the laws of 
the land; I may be amenable to a suit for damages, but this, of course, 
is very fundamental, if the Government can stop me before I say it, 
no one knows, in fact, whether what I would say is lawful, and I may be 
prevented from saying the lawful thing, the useful thing, and the thing 
which will be of greatest value to the country politically. 

Freedom from unreasonable seizures and searches—there lie many 
chapters of English history back of that phrase. The great fight which 
took place in England and which was ultimately settled by the common 
law Courts as to the right of the citizen to be free from unreasonable 
seizures and searches is preserved in the fourth Amendment to the Con- 
stitution. 

Freedom from double jeopardy; freedom from being compelled ia 
a criminal case to testify against one’s self; the prohibition against de- 
privation of life, liberty or property without due process of law; against 
the taking of private property for public use without just compensation; 
the right to speedy trial by jury to those accused of crime; the right to 
a jury trial in common law suits when the amount in controversy exceeds 
$20; the prohibition of cruel and unusual punishments—are limitations 
upon the Federal Government, and, taken together with the provisions 
in the original Constitution, to which I referred a moment ago, they 
constitute a bill of rights which guarantees the civil rights and political 
freedom of the individual. 
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Now, what about the limitations on the State governments? The 
Constitution as originally adopted contained a limitation on the States 
with reference to bills of attainder and ex post facto laws identical with 
that applicable to the Federal Government. The language is, “No 
State”—and that is section 10 of the first article—“‘No State shall enter 
into any treaty or alliance . . . or pass any bill of attainder, ex post 
facto law or impairing the obligation of contract law,” so that neither a 
State nor the Federal Government can pass laws of that character. You 
also have the prohibition on the States against impairing obligations of 
contract. In other words, it was believed—it was the political philosophy 
of the day, and I do not think it is altogether outworn—that a legal 
contract solemnly entered into should not only be binding on the parties, 
but the State itself should not interfere with it so as to impair that obli- 
gation between parties to the contract. 

Then there was one other prohibition which has been a very im- 
portant one. That is section two of article four. This, too, is a prohi- 
bition on the State: 

“The citizens of each State shall be entitled to all the privileges and 
immunities of citizens in the several States.” 

What is meant by that in non-technical language is this: That the 
citizen of one State, if he goes from his own State into another, shall 
not find himself discriminated against merely because he is a foreign 
citizen or a citizen of another State. Fundamentally it is the golden 
rule applied to the conduct of States, so that the State of New York, for 
instance, may not pass laws which bear more heavily upon the visiting 
citizen from Boston, if you please, than upon its own citizens. 

That was the state of our Constitution, and what has seemed to me, 
in broad outline, its fundamental, political philosophy down to the time 
of the Civil War. There were some other Amendments adopted before 
that time, but they are relatively unimportant in the consideration I am 
giving to the subject at this moment. 

Then came the Civil War. That was the one great case where, with 
all our foresight and all our care and with all the political skill and wis- 
dom that went into the Constitution, that was the great case in which 
the Constitution itself could not provide a solution of a great national 
problem, and, of course, the difficulty was that even when the Constitu- 
tion was adopted it avoided dealing with the subject of slavery; the 
growth of the slavery evil and the tremendous military economic and 
moral struggle which grew out of it placed a strain on our constitutional 
system which came very near breaking it down. 

But we passed through the War, and then came the 13th Amend- 
ment, which abolished slavery; and, later on, the 15th Amendment was 
adopted, which gave the constitutional right to suffrage, regardless of 
race, color, or previous condition of servitude. 

The Amendment which has provoked more discussion, perhaps, 
than all the other provisions of the Constitution taken togethe’, is the 
14th Amendment. The 14th Amendment was a limitation on the power 
of the States, and was an extension of the restraint upon arbitrary 
power directed against the individual citizen. Let me call your attention 
to its more essential provisions. The important one and the one which 
has provoked most of the discussion is section 1: 
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“All persons born or naturalized in the United States and subject to 
the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside.” That was the first sentence. Now, that means 
that there was created and made the subject of law and of judicial con- 
sideration a citizenship of the United States. Before that time there was 
no explicit recognition that the citizens of a State were anything more 
than citizens of a State. Now, by virtue of a citizenship in a State, by 
being born there or naturalized, the individual becomes a citizen of the 
United States. The significance of that provision is apparent when | 
read the next sentence: 

“No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States.” 

In other words, this section created United States citizenship; it 
recognized that such citizens had privileges and immunities, and that 
they were to be free from interference by any State. Of course the 
language is rather vague. I think the debates of Congress at the time of 
its adoption show that it was left intentionally vague, so that the Courts, 
by the process of judicial decision, forged by the hammer and anvil of 
litigation, could develop the doctrines, the legal rules which were to be 
applicable under this provision of the Constitution. 

In general I may say that the Supreme Court has said that those 
privileges and immunities are not privileges and immunities which per- 
tain to citizens of States as such, but those privileges and immunities 
which relate especially to citizenship of United States; such as the right 
to resort to the Courts of the United States, the right to engage in com- 
merce, interstate and foreign, the right to do freely and without hind- 
rance by the States, any of the other things which by the provisions of 
the Constitution were placed within the control of the central govern- 
ment. This clause, however, has not in itself played a very large part 
in controversies in the Courts. There has not been a great deal of diffi- 
culty in determining, when the cases have actually arisen, what were the 
privileges and immunities of citizens of the United States. But the next 
sentence has been the great field of controversy in constitutional interpre- 
tation for the last 50 years. It reads as follows: 

“Nor shall any State deprive any person of life, liberty or property 
without due process of law.” 

The language, you will observe, is exactly like that of the fifth 
Amendment, which placed a similar limitation on the Federal government, 
but there has been much less litigation with respect to that clause in 
restraint of the Federal Government than with respect to this clause 
applicable to the State governments. In other words, notwithstanding 
the fears in the early days of the Constitution that the Federal Govern- 
ment would encroach upon the rights of the individual, it has turned out 
that the governmental acts to which individuals object have been much 
more frequent in the case of the States. 

The phrase, “due process of law,” includes two entirely distinct 
legal notions. It means, first, as the Supreme Court has said many 
times, that, even though it be right and lawful and proper, as it is under 
certain circumstances, to deprive a citizen or individual of his life, or his 
liberty, or his property, the procedure by which it is done must be “due” ; 
it must be regular; it must be in accordance with the accepted notions 
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of the English common law with respect to what is a fair procedure. 
What is meant by that is that even though a man is bound to forfeit his 
life or his property or his liberty as a result of governmental action or a 
lawsuit, he is entitled to a reasonable notice of the demand that is made 
upon him and to hearing wherein he may present his defense. But the 
words “due process” mean more than mere fairness of procedure. How- 
ever regular the procedure may be, however orderly it may be, there are 
certain things that cannot be done by the power of government of a State 
depriving a person of his life or his liberty or his property. It would 
take a good while if I attempted to run through the decisions in which 
the Courts have laid down the rules which determine what is due pro- 
cess of law. It is sufficient for my purpose at the present time if I 
point out to you that the purpose of this enactment was to create a field 
of civil liberty free from encroachments by the laws of States, just 
exactly as the fifth Amendment had established that field with respect 
to encroachments by the Federal Government, and it has been left to the 
Courts to determine the boundaries of that field of civil liberty under that 
14th Amendment. 

Of course, in a changing society, as time goes on, it is inevitable 
that our views of what is the proper function of government, what is 
due process—in other words, what is fair and reasonable—may to some 
extent shift, but I think the observation of those who have no special 
“axe to grind” is that this provision of the Constitution has been the 
great guarantee of civil rights and personal liberty; that the Supreme 
Court in its long series of decisions has worked out a system of law pro- 
tecting the rights of the individual guaranteeing the civil liberties of the 
individual, which has gone an immeasurable distance towards making 
this a free government and a safe government under which a citizen may 
live and enjoy all the benefits of life, liberty and property to an extent 
hitherto unknown in the history of the world. 

There is one feature of the Constitution which you will hear spoken 
of in debates to which I will allude very briefly. How is it possible, says 
the European, not familiar with our system, for you to settle all the 
questions which must arise out of this classification and distribution of 
governmental powers? Suppose the State does pass a law which en- 
croaches on the power of the Federal Government, or Congress passes 
a law which encroaches on the powers reserved to the States; what of it? 
In some of the European countries they have constitutions which state 
what may or may not be done, but if some agencv of the government 
does the thing forbidden, nothing happens, unless there is some other 
agency in the government stronger, either by moral force or actual force, 
to make the agency first acting recede from its position. 

The Constitution itself says nothing directly on this subject. It 
does not state what is to happen if a State passes a law which violates the 
Constitution, or the Federal government passes such a law, but article 
VI of the Constitution contains this ‘language: 

“This Constitution and the laws of the United States, which shall 
be made in pursuance thereof, and all treaties which shall be made under 
the authority of the United States, shall be the supreme law of the land, 
and the Judges in every State shall be bound thereby, anything in the 
Constitution or laws of any State to the contrary notwithstanding.” 
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The famous case of Marbury against Madison, in which Chief Jus- 
tice Marshall wrote the opinion, involved the interpretation of this lan- 
guage. Without going into the intricacies of that case its essential facts 
were about as follows: Congress had passed a statute conferring upon 
the Supreme Court power which, according to the provisions of the Con- 
stitution, it was not permitted to exercise. A citizen called upon the Su- 
preme Court to exercise that power. The Judges said: “Here is a case 
where legislation is passed which is in conflict with the Constitution. 
What is our duty in the premises?” 

You will observe that the question was presented to them in the 
course of a litigation. Mr. X, coming into the Court as the plaintiff, 
said to the Court: “I want you to do a certain thing affecting the de- 
fendant which Congress says it is your duty to do.” Mr. Y., the defend- 
ant, said: “I deny the power and right of the Court to do this thing, 
because it contravenes the Constitution. Article VI says that the Con- 
stitution and laws made in pursuance thereof shall be the supreme law 
of the land and you, the Supreme Court Justices, took a solemn oath to 
support and uphold the Constitution of the United States; therefore your 
duty is plain, since you are bound by your oath to the superior rule of 
the Constitution ; it is your duty to declare that this law is of no effect.” 
And the Supreme Court did so, and that was the origin of the doctrine 
which has been so much debated in our day, of the power of the Courts 
to declare laws unconstitutional. The logic of it, I think, is apparent. I 
do not see how a Supreme Court Judge or a State Judge, in view of his 
oath, and in view of the provision of the sixth article, could have done 
anything but what the Judges did in that case. 

Moreover, there was ample historical support for this view. The 
notion that a Court might declare a law invalid because it was subject to 
some superior precept of law originated, so far as I have been able to 
learn, in the colonies. Most of the colonies were organized under royal 
charters. The royal charter, you will observe, was a sort of constitution, 
since it had the power and authority of the crown back of it, and since 
the Crown in granting the charter could say what powers the Legislature 
should have; therefore, in colonial history there were examples of the 
Courts declaring legislative acts by the colonial Assemblies invalid be- 
cause they were in conflict with the royal charter. And during the in- 
terval between the adoption of the Constitution and after the Declara- 
tion of Independence, the same thing happened with respect to State 
Constitutions; so that the framers of the Constitution, and Chief Jus- 
tice Marshall, when he rendered the decision in Marbury versus Madison, 
had before them the example of the exercise of power by Courts to de- 
clare a legislative act invalid when it was in conflict with royal grant or 
a State Constitution. So there was ample historical precedent for it, 
and it is rather interesting to know that some years ago we exhumed from 
the old documents in our Columbia library the first—I think it was the 
first—lecture of Chancellor Kent when he came to Columbia University 
to begin his law lectures—and that was before Marbury versus Madison 
—in which he pointed out that this constitutional provision involved the 
power of Courts to declare laws unconstitutional. But there is a larger 
and more valid reason, even than formal logic or history for this doc- 
trine, and that is the actual situation which was faced when the framers 
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of the Constitution started out to create what I have referred to as two 
sovereignties over the same territorial area. It was inevitable, of course, 
that conflicts of authority would arise between State governments and 
Federal government. Our whole history proves that. They have arisen 
frequently. How were they to be settled? Now, there are only two 
ways for the settlement of differences between political sovereignties. 
One is by judicial action; the other by force; and it would seem truly re- 
markable if we had created these two sovereignties operating in the same 
territory with all the possibilities of clashes and differences and had made 
no provision for a peaceable settlement of controversies which might 
arise. It would be extraordinary, would it not, for us to advocate the 
adoption of an International Court to settle differences between two 
sovereignties and take away from our own Supreme Court the power to 
settle differences between our own sovereignties at home? 

I have spoken of this feature of our Constitution at some length 
because, while it is not at the moment the subject of agitation, at times 
there has been a great deal of discussion of the question, first, whether 
the Supreme Court is ever justified in assuming to set aside laws as un- 
constitutional; and, second, whether it is a wise and sound policy, and 
those discussions will undoubtedly be revived. I think the bare statement 
of the propositions which I have made can leave no doubt but what the 
Court is justified in so acting and that it is a wise policy. 

The most important and the most successful political experiment 
that was ever attempted was the adoption of our Constitution. When 
you contrast what our political and governmental difficulties were before 
its adoption, and the way in which this government has functioned since 
its adoption, I think you will agree with me that the Constitution of the 
United States is the greatest political document ever framed by the 
hands of man. 

Of course nothing that man ever did is perfect. It does not follow 
from that that we are going to destroy everything that the hand of man 
ever fashioned. The thing for us to do with our constitutional govern- 
ment, as with every other human enterprise, is to realize the fundamental 
ideas which are back of it; ask ourselves whether they are good or 
whether they are bad. If they are good, then let us adopt such an atti- 
tude toward the Constitution as is expressive of that political philosophy, 
as will promote the good and give us at all times and in all ways possible 
the benefit of it. 
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(N. J. Supreme Court, Sept. 29, 1924). 
Ordinance of Municipality—Prohibition Against Distribution of Pamphlets Criticis- 
ing Public Management. 

William J. Coughlin and others were convicted before Leo S. Sulli- 
van, Judge of the Criminal Court of Jersey City, of violating an ordinance 
prohibiting the distribution of circulars, etc., in public streets, and they 
bring certiorari. 

Argued before Justice MINTURN, sitting alone, pursuant to the 
statute. 

Messrs. Warren, Britt & Stanton for Prosecutors. 

Mr. Thomas J. Brogan, of Jersey City, for Defendant. 
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MINTURN, J.: The writ in this case reviews the conviction of 
the prosecutors in the First Criminal Court in Jersey City, for violation 
of an ordinance prohibiting the distribution of circulars, pamphlets, etc., 
in the public streets. 

The prosecutors were members of an organization of citizens in- 
corporated under the name of “Faithful Government Forces,” which or- 
ganization published the pamphlet distributed. The record shows that 
the pamphlets which criticized the municipal administration were all dis- 
tributed in stores, save one pamphlet given to a pedestrian. 

The enactment of reasonable ordinance regulating or prohibiting 
the distribution of circulars, pamphlets, and other advertising matter, in 
such manner as will ordinarily result in the littering of streets or other 
public places constitutes a valid exercise of the police power under the 
“general welfare clause,’ and does not contravene constitutional pro- 
visions. 

It is a matter of common knowledge, of which the Court will take 
judicial notice, that certain circulars, pamphlets, etc., especially such as 
advertise commercial or business enterprises, when indiscriminately dis- 
tributed to pedestrians, having no desire or use for them, are cast away 
so as to litter the streets. The natural and ordinary result of the dis- 
tribution of such circulars being to litter the streets, an ordinance pro- 
hibiting their distribution is adapted to, and reasonably necessary to pre- 
vent, such evil. The principle is elucidated in Harwood v. Trembley, 97 
N. J. Law, 173, 116 Atl. 430. 

The pamphlet here in question is of a different nature, contaéning, 
as it does, the views of a number of citizens as to the management or 
alleged mismanagement of municipal affairs, a matter in which they, as 
well as all other citizens, are vitally concerned. It cannot be presumed, 
in the absence of evidence, that the recipients of such pamphlets would 
throw them away. As to such pamphlets, containing matter of public in- 
terest, the ordinance operates unreasonably in this respect beyond the 
occasion of its enactment, and is unduly oppressive. 

The record shows that only one pamphlet was handed to a person 
on the public streets. Considering the mischief to be prevented and the 
express language of the ordinance, it is evident that a distribution to the 
public generally, or to considerable numbers of people, is intended, and 
not a handing to only one or two persons. Under my other interpretation, 
there could exist no real evil to be prevented. 

Evidence was admitted over objection showing a distribution in 
stores. This evidence should not have been admitted, as stores are not 
public places within the ordinance. Pamaplos v. Marmos (N. J. Sup.) 
121, Atl. 727. 

Even were it otherwise, the prohibition of such distribution in stores 
would be unwarranted and unreasonable, having no relation whatever 
to the evil aimed at, and in no way tending to accomplish the prevention 
of the littering of the streets. A New York ordinance provides: 

“No person shall throw, cast or distribute, any handbill, circluar. 
card, or other advertising matter whatsoever, in or upon any street or 
public place,” etc. 

The defendants were convicted of violation of the above ordinance, 
in handing out circulars in front of a theatre where a moving picture 







——_— 





aateedieioe 


| 
| 
| 
: 














ee 





eet ane omen re 6 


EE EN SRD Ey RRNA ERET HS > 


ot ipeatiipminee 6 Des 





STATE V. JANCAREK 





33! 


exalting the activities of the Ku Klux Klan was being exhibited. The 
circular distributed bore the announcement that it was published by the 
“National Association for the Advancement of Colored People,” and de- 
fendants were acting as agents. It was held that the ordinance was never 
intended to prevent the lawful distribution of anything other than com- 
mercial and business advertising matter, and the circular in question did 
not come within that category. The Court observes: 

“It would be a dangerous and un-American thing to sustain an in- 
terpretation of a city ordinance which would prohibit the free distribution 
by a body of citizens of a pamphlet setting forth their views against 
what they believed to be a movement subversive of their rights as citi- 
zens. The Constitution of the state of New York .. . provides 
that ‘every citizen may freely speak, write and publish his sentiments on 
all subjects, being responsible for the abuse of that right; and no law 
shall be passed to restrain or abridge the liberty of speech or of the press.’ 
The primary purpose of the ordinance . . . was to prevent the lit- 
tering of streets with commercial advertising. . . . The ordinance 
within reasonable limits is a proper one, and should be sustained, but no 
city ordinance, no matter how worthy its intendment, should be permitted 
in any way to curtail any of the fundamental rights of the citizen. The 
circular in question was a protest against what was believed to be a move- 
ment which encouraged discrimination against certain classes of citizens 
because of race, color, or religious beliefs, and, whether or not there 
was a sound basis for that belief, they were within their rights in making 
public their protest against such a movement, and to make known their 
protest they used possibly the only means available by the distribution of 
circulars and pamphlets to the public.” People v. Johnson, 117 Misc. 
Rep. 133, 191 N. Y. Supp. 750 (1921). 

These views seem to be illustrative of the general principle which 
should govern cases upon the constitutional guaranty of free speech in 
so far as that right can be reconciled with the general police power of the 
mfinicipality to preserve law and order in the administration of munici- 
pal affairs. This view of the situation results in setting aside the con- 
viction. Such will be the rule. 





STATE v. JANCAREK.' 


(Morris Oyer and Terminer, March, 1922). 
Murder—Indictment—Particulars Asked for by Defense—Rule of Court. 
Case of The State v. Frank Jancarek. Sur indictment for murder. 
On motion on part of defendant for bill of particulars. Before Justice 
Parker and Judge Edward K. Mills. 

Mr. Andrew Van Blarcom for Defendant. 

Mr. John M. Mills, Prosecutor of the Pleas, for the State. 


PER CURIAM: The indictment for murder is in the statutory 
general form, charging that defendant did wilfully, etc., kill and murder 


the deceased. Defendant asks for a rule of Court requiring the State 


*This opinion not having been published heretofore, and the points made being 
such as are not familiar to all members of the Bar, we have been requested to 
publish it now.—EbiTor. 
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within a specified time to furnish certain particulars of the time, place 
and manner of commission of the alleged murder, etc. 

The practice of ordering particulars at common law, even in crim- 
mal cases, is well settled. Com. v. Snelling, 15 Pick. 321; State v. Davis, 
39 R. T. 276; 97 Atl. 818; State v. Lehigh Valley R. R. Co., 111 Atl. 
257; State v. Hatfield, 66 N. J. L. 443; State v. Penna. R. R. Co., 84 
N. J. L. 550. 

The principal function of such particulars is two-fold: to limit the 
proof to matters specified in the bill of particulars, and to enable the 
other party to meet his opponent’s proof without danger of surprise. 
State v. Lehigh Valley R. R. Co., ubi supra. 

In State v. Mowser, 92 N. J. L., 474, particulars were used to sup- 
port a claim that on an indictment for murder in general form the State 
would present facts identical with those of a robbery for which defend- 
ant had already been sentenced, and thereby to support a plea of autre- 
fois convict. This, however, is aside from the present case. Here the 
defendant claims the right to know the particulars of the alleged crime 
to be proved, or attempted to be proved, so as to make preparation to 
meet that proof if desired, and to hold the State’s proof down to such 
bill; and defendant has by his notice particularized the matters of which 
he claims the right to be informed, as follows: 

“1. The date and hour when the alleged homicide was committed.” 

This should be stated with such reasonable certainty as is prac- 
ticable. 

“2. The means whereby the said homicide was committed; if a 
weapon was used; the exact kind of said weapon. 

“3. The direct cause of the death of said Janette Lawrence named 
in the indictment.” 

These may be answered so far as the State can answer them with 
certainty. But we do not understand that a bill of particulars need go 
into minute details. For example, the exact weapon or kind of weapon 
may be in doubt—if deceased died of stab wounds inflicted with a pointed 
or sharp edged instrument; or of a bullet wound through the head, or by 
being strangled, or by her carotid artery being severed so that she bled 
to death; that, we apprehend, would be sufficient. 

“4. The exact location where the alleged homicide was committed.” 

We think the word “exact” requires too much. The State should not 
be held down to feet and inches. The killing may have been some dis- 
tance from where the body was found and the body dragged or even 
transported after death. Reasonable particularity is all that is required. 
See State v. Grossman, 112 Atl. 892. 

“s. An exact description of the wounds upon the body of said 
Janette Lawrence.” 

This is subject to the same criticism as No. 4. A fair and reasonable 
description of the wounds is enough. 

“6. If there was human blood upon the weapon by means of which 
the alleged homicide was committed. 

“7. If said weapon was examined for finger prints of the defendant 
thereon; if so, the result of said examination.” 

We think these last two inquiries go too far. They seem to be de- 
partures from particulars of the alleged crime, and to call for an exhi- 
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bition or a declaration of the evidence by which it is to be proved. They 
call for what are often called evidential facts rather than ultimate facts. 
It is the circumstances of the crime, and not the circumstantial evidence 
of it, that defendant is entitled to have disclosed on a bill of particulars. 
Thus, in Com. v. Snelling, supra, the defendant, indicted for libel in 
charging official misconduct of a public officer, avowed his intention of 
showing such misconduct in fact, and was required to state the particular 
instances of such misconduct that he proposed to prove, but was not re- 
quired to disclose the evidence whereby he expected to make the proof. 
In State v. Lehigh Valley R. R. Co., supra, the State gave particulars 
of the acts by which manslaughter had, as claimed, been committed, but 
no particulars of the evidence of such acts, and properly not, as numer- 
ous cases have held. 22 Cyc. 372; Com. v. Buccieri (Pa.), 26 Atl. 228, 
233, col. 1; State v. Munlin (La.), 62 So. 351-2 (name of witness) ; 
People v. Munday (Ill), 117 N. E. (in effect a demand for evidence, 
294, cl. 2); Com. v. Jordan (Mass.), 93 N. E. 809, 811. In this case 
defendant asked a copy of the autopsy and it was held to be properly re- 
fused. The Court said: “The office of a bill of particulars is not to 
compel the Commonwealth to disclose its evidence, but to give the de- 
fendant such information in addition to that contained in the indictment 
in regard to the crime with which he is charged, as law and justice re- 
quire, that he should have in order to safeguard his constitutional rights 
and to enable him fully to understand the crime with which he is charged 
and to prepare his defense.” 

We do not think the defense is entitled to pry into the evidence in 
possession of the State, any more than the State is entitled to pry into 
that for the defense. As to paragraphs 6 and 7, therefore, no order will 
be made. As to the others: No. 1 should read: “The date and hour 
as nearly as may be,” etc. No. 2: for “exact” read “character”. No. 3: 
for “direct” read “proximate”. No. 4 should read, “The exact location 
as nearly as can be specified,” etc. No. 5: To read: “a specific descrip- 
tion,” etc. Generally we think the case of Bailey v. Commonwealth 
(Ky.), 113 S. W. 140, 142, fairly states the rule: “A statement filed by 
the prosecutor, in which it is [sic] indicated the particular circumstances 
intended to be relied on as constituting the offense, and to which it will 
be confined in the further progress of the case. It need not specify exact 
dates, nor with absolute precision such other circumstances as might 
hamper the Commonwealth in presenting its case; nor should it be so 
loose as to constitute a dragnet, in which forgotten, unsuspected acts 
might be brought to the surface, surprising the accused, and operating, 
as a practical matter, as unjustly as the most indefinite charge could. 
The accused should be put fairly upon notice. The Commonwealth 
should have reasonable latitude. The whole matter rests in the sound 
judicial discretion of the trial Judge, and he will order it or not as the 
circumstances of each particular case.may seem to warrant.” 

We consider that if the points above indicated, Nos. 1 to 5 in- 
clusive, be fairly met by the State, the defendant will have had all under 
this application that he is reasonably entitled to. Rule will be made ac- 
cordingly. The particulars to be supplied within five days after service of 
a copy of the rule on the Prosecutor. 
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THORNE v. TOWN OF KEARNY. 





(N. J. Supreme Court, Nov., 1924). 
Town Ordinance—License for Food and Drink—Windows to Give Clear View. 


Case of John Thorne, Prosecutor, against Town of Kearny, De- 
fendant. On writ of certiorari to renew ordinance of the Town of 
Kearny. Argued by consent before Minturn, J. 

Mr. John J. Murphy for Prosecutor. 

Messrs. Collins & Corbin (by Mr. George S. Hobart) for De- 
fendant. 


MINTURN, J.: The prosecutor, who conducts a café for the sale 
of soft drinks and restaurant purposes in the township of Kearny, was 
convicted before the Recorder of the municipality for violating section 
4 of an ordinance providing for the licensing of public places in the town 
“wherever food or drink or both are sold to be consumed on the premi- 
ses.” The specific violation complained of was his failure to have his 
windows so constructed as to afford, in the language of the ordinance, 
“a free, full and clear view of the whole entire interior from the street, 
or office, or corridor of the building where located.” 

The legality of the conviction is contested upon the ground that the 
ordinance in question is ultra vires. Upon this contention it is enough 
to remark that, regardless of the general-welfare provision of the charter 
of the town, the Home Rule Act confers upon municipalities ample 
power to license and regulate all classes of business. L. 1915, p. 958. 

The provision in question is a reasonable and legitimate exercise of 
the police power, which inheres ex necessitate as an incident for self- 
preservation in every municipality upon which devolves by legislative 
mandate the power of local self-government. Hopper v. Stack, 69 L. 
565; Jersey City v. Foster, 81 L. 362; Cooley Const. Lim. 746; Levy Co. 
v. Siegel, 258 U. S. 595; Otis v. Parker, 187 U. S. 606. 

It is contended, however, that the provision in question is an un- 
reasonable exercise of the police power, in that its operation is to unduly 
expose the prosecutor’s legitimate business to the unreserved scrutiny of 
the curious public, and, therefore, unreasonably interferes with its legiti- 
mate operation. That it may have this effect to some extent may be 
conceded; and yet it must be observed that such a result is simply an 
accident of the prime purpose of the regulation. And, as has been prop- 
erly observed, all regulation involves limitation in some degree. If the 
principle indicated here be nothing more than an effort to throw reason- 
able safeguards in the public interest around the exercise of a legal right, 
such effort must be sustained, even though incidentally the use of the prop- 
erty involved be impaired. Such was the principle involved in the 
Slaughter House cases in the United States Supreme Court, 16 Wall 36; 
also in Kosttinger v. Paterson, go L. ‘ 

That the ordinance excludes from its operation certain classes of 
stores therein defined not in the category maintained by the prosecutor 
does not, as is claimed, render the ordinance invalid. We have held 
otherwise in this Court. Little Falls v. Shumacher, 92 L. 106; Sherwin 
v. Paterson, 82 L. 345; Patson v. Pennsylvania, 232 U. S. 138; Soon 
Hing v. Crowley, 113 U. S. 703; 6 R. C. L. 431 and cases. 
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The fact that the ordinance provides no punishment or penalty in 
default of the payment of the fine imposed, does not militate against its 
validity, since the Home Rule Act (L. 1917, p. 347, Sec. 7) confers upon 
magistrates in their discretion the power to commit as an aid in the col- 
lection of the fine imposed. 

Finally, it is argued that the ordinance is unreasonable as an exercise 
of the police power. Upon this subject much might be said, but the 
power of the municipality to require a license for the sale of soft drinks 
cannot reasonably be gainsaid. Kimmell v. Westernfort, 117 Atl. 748 
(Md.); Kirby v. Paragould (Ark.) 251 S. W. 374; Plumas v. Cosmo- 
polis (Wash.) 223 Pac. 1052; Saffee v. Buffalo, 198 N. Y. Sup. 646. 

Legislation of this general character was before the Court of Er- 
rors and Appeals in Meehan v. Excise Commissioners, 75 L. 557, in- 
volving the constitutionality of the so-called “Bishop’s Law” (L. 1906, 
p. 199), and was held to be a reasonable exercise of the police power in 
that such provisions are contrived for the purpose of “rendering police 
inspection easy and efficacious,” and the same result was reached by this 
Court in Croker v. Excise Commissioners, 75 L. 460. Similar restric- 
tions have been sustained as legal in many of the States where the sub- 
ject has received consideration. 

The necessity for the passage of the ordinance must rest in the dis- 
cretion of the municipal body, who are presumed to be conversant with 
general conditions making necessary the passage of such regulation; 
for it has been held to be a matter of common knowledge that, since the 
passage of the Prohibition amendment, there has been inaugurated a 
widespread movement to circumvent the enforcement of its provisions, 
especially under the guise of the sale of so-called soft drinks, some of 
which are considered often injurious to health, 117 Atl. 748 (Md.). 

It has also been held to be a matter of common knowledge that, as 
an aftermath of the War, a large increase in lawlessness has been in- 
duced, and that places where intoxicating liquors are illicitly sold are 
favorite rendezvous for criminals. Saffee v. Buffalo, 190 N. Y. Sup. 
Ct. 646. ¢ 

Certainly the municipal council must be credited with knowledge of 
a public character which the average citizen upon the street is known 
to possess. For instance, they must know that modern conditions have 
added to our vocabulary the euphonious substantives, “Bootlegger,” and 
“Hijacker,” as though to emphasize the existence of an illicit recognized 
trade, and to clarify and distinguish its elusive followers. Such char- 
acters necessarily are conspirators against the enforcement of law, and 
seek not the open places wherein to carry on their nefarious trade, but 
only such places where the sun seldom enters and where darkness is a 
welcome guest. 

Considerations of public policy such as these might properly actuate 
the members of the council in the passage of the ordinance sub judice, 
and would afford a legal basis for its passage. North Jersey Street Ry. 
Co. v. Jersey City, 75 L. 349. 

It results from these views that the ordinance under consideration 
will be affirmed. 
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SEARLES v. PUBLIC SERVICE RAILWAY CO. 





(N. J. Supreme Court, Oct. 7, 1924). 
Evidence—Intoxication—Expert Witness—Reasonable Care. 

Case of Richard Searles, Plaintiff-Appellee, against Public Service 
Railway Co. Appeal from Hudson County. Common Pleas. Before 
GuMMERE, C. J., and Justices PARKER and KATZENBACH. 

Messrs. Kappes & Hills for Plaintiff-Appellee. 

Mr. Leonard J. Tynan for Defendant-Appellant. 

The opinion of the Court was delivered by— 


PARKER, J.: This case arose out of the collision of an automo- 
bile, in which the plaintiff was riding as a passenger, with a trolley car 
of the defendant at the intersection of Central and Hoboken Avenues in 
Jersey City. There was a verdict and judgment for the plaintiff, and 
the defendant appeals. 

A number of grounds of appeal are urged, but it is sufficient for 
present purposes to restrict our comment to two of them. The first re- 
lates to a question asked of the defendant’s witness, Kelly, and excluded 
by the Court on objection. The defense was predicated in part on the 
proposition that the plaintiff, although only a passenger in the automo- 
bile owned and driven by a friend, was, nevertheless, guilty of contribu- 
tory negligence in embarking in that car at that time for the reason that 
the friend in question was intoxicated. Kelly was the driver of the 
trolley car and testified as to the circumstances of the accident, and also 
to circumstances indicating that the young men in the car, including the 
driver, had been drinking. The Court in the colloquy expressed its view 
that the witness could not give opinion evidence on this subject unless 
he was qualified as an expert; and when defendant’s counsel finally asked 
the following question: “Do you consider the man was under the in- 
fluence cf liquor?” the Court sustained an objection to it. This was er- 
roneous, as the rule is settled that the average witness of ordinary in- 
telligence may testify whether a certain person was sober or otherwise, 
without making it appear that the witness was an expert in judging of 
intoxication. As was said in Castner v. Sliker, 33 N. J. Law 95, at page 
97, ““Whether a man is sober or intoxicated is matter of common obser- 
vation, not requiring any special knowledge or skill, and is habitually 
and properly asked of witnesses who have occasion to see him, whose 
means of judging correctly must be submitted to the jury.” 

The other ground of appeal is the fifth and brings up the charge by 
the Court of the plaintiff’s first request: “If you find that the motorman 
of defendant’s trolley car saw this automobile in which plaintiff was a 
passenger on or near the track and that the motorman could have ar- 
rested the movement of the trolley car before striking the automobile, 
the motorman’s failure to do so is his negligence and the defendant com- 
pany is responsible.” This is likewise erroneous, because the test is not 
whether the motorman could possibly have stopped the car, but whether, 
in the exercise of reasonable care, he ought to have stopped it and could 
have stopped it. It is true that the Court undertook to qualify this by 
adding: “That I charge, gentlemen, with the following comment, that 
you must say there was negligence in the operation of this trolley car, 
if you find for the plaintiff.” But this does not in any way nullify the 






































































































LEAP V. SWEDESBORO SEWER CO. 337 


definite instruction just preceding it that if he could have stopped it 
and did not do so, then his failure to do so was negligence. Moreover, 
the instruction ignores all questions of contributory negligence on the 
part of the plaintiff. 

With these errors, the judgment under review must be reversed to 
the end that a venire de novo be awarded. 





IN RE PUBLIC SERVICE ELECTRIC AND GAS CO. 





(Board of Public Utility Commissioners, Oct. 17, 1924). 
Electric and Gas Company—Bond and Stock Issues. 

In the matter of the application of the Public Service Electric and 
Gas Co. for approval of the issuance of $15,000,000 first and refunding 
mortgage gold bonds, five and one-half per cent. series due 1964, and of 
2,000,000 shares of no par value common stock. [No written decision 
was given in this matter by the Board, but a certificate of approval was 
filed of above date, in which the $15,000,000 of bonds were allocated as 
follows]: 

“1. Five million two hundred forty-eight thousand dollars ($5,248,- 
000) first and refunding mortgage gold bonds, five and one-half per cent. i 
(5.5%) series due 1964, to be issued at par, in exchange for a like 
amount of the five and one-half per cent. (5.5%) series due 1959, now 
held by Public Service Corporation of New Jersey, which latter bonds 
are to be canceled. 

“2. The remainder of nine million seven hundred fifty-two thousand 
dollars ($9,752,000) first and refunding mortgage gold bonds, five and 
one-half per cent. (5.5%) series due 1964, to be issued at not less than 
ninety-two per cent. (92%). 

“The Board withholds its approval of the issuance of no par value 
common stock in the amount requested pending further investigation. 

“The Board rescinds its approval previously given, of the following: 

“1. Stock approved, but not issued, of the Public Service Electric 
Company, in the amount of Six million seven hundred fifty thousand - 
dollars ($6,750,000) being part of the Twelve million seven hundred 
fifty thousand dollars ($12,750,000) issue approved by the Board under 
certificate dated June 12th, 1923. 

“2. Stock approved, but not issued, of the Public Service Gas Com- 
pany, in the amount of Two Million Six Hundred Sixty Thousand Dol- 
lars ($2,660,000), being part of the Six Million Dollar ($6,000,000) 
issue approved by the Board under certificate dated June 14th, 1923.” 
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LEAP v. SWEDESBORO SEWER CO. 





(Board of Public Utility Commissioners, Oct. 17, 1924). 
Sewers—Street Service Connection—Practice as to Payment. 
In the matter of the complaint of Samuel S. Leap against Swedes- 
boro Sewer Co., in re charge for connection. 
Mr. C. D. Lippincott for the Company. 


THE BOARD: This matter involves the charge for the street 
service connection between the sewer main and the curb line. It is the i} 
contention of the Company that the applicant should pay for such connec- 












338 THE NEW JERSEY LAW JOURNAL 


tion, this being the established practice of this Company, and the rates 
for service having been fixed accordingly. 

The matter was heard in Camden on September 8th, 1924. The 
testimony showed that all connections of the respondent are made by 
plumbers, under the supervision of the Company, and that the entire cost 
of the work is charged to the owners of the houses connected. Mr. Lip- 
pincott, for the company, testified that the ordinary house pays but $5 
per year for sewer service and that, if the cost of making connections be- 
tween the main and the surb is to be paid by the Company, some re- 
adjustment of the sewer rates will be necessary. 

On February 19th, 1917, the Board adopted a rule with respect to 
water utilities which provides that service connections between main and 
curb should be made at the expense of the utilities. No rule has been 
adopted with respect to sewer companies. In determining the propriety 
of the Company’s practice in making this charge, the Board will take 
judicial notice of the present practices of other Sewer Companies doing 
business in this State. The Atlantic City and Englewood Sewer Com- 
panies charge the entire expense of street service connections to the 
owner of the property. In Atlantic City all of the work itself is actually 
performed by the Sewer Company. In Englewood, however, the actual 
street work itself is done by licensed plumbers under rules made by the 
city. The Long Branch Sewer Company and The Lakewood Sewer 
Company bear the entire cost of the installation from main to curb. 
There are no other Sewer Companies of importance in the State whose 
rules can be used as a guide. It will thus be seen that there is no uniform 
practice as to cost of installing service connections, and that, therefore, 
no conclusive rule can be inferred from the varying practices of other 
Companies. All excavation in the public streets for public utility service 
connections is made under the authority of a franchise. As private in- 
dividuais have no such rights it would, therefore, appear proper to pro- 
vide that all street service connections lying within the curb lines should 
be made either by or under the authority of the Company owning the 
mains with which the connections are made and at the expense of the 
utility as in the case of water utilities. It matters little which method is 
pursued if the rates are correctly developed. 

The Swedesboro Sewer Company has made no investment in street 
service connections, and, as its rates are based upon the investment made, 
a change in the practice requiring the Sewer Company to put in, at its 
own expense, the street connections would naturally require a readjust- 
ment in its rate schedule to conform therewith. 

In the absence of any general complaint of the prevailing practice, 
the absence of any general rule, and the fact that it has been long ac- 
quiesced in in the territory served by this Company, the Board is not 
willing to require a complete change in the practice of the Company, 
which would probably involve a readjustment in the rates, unless and 
until the matter is presented to the Board by the municipal authorities 
with the request that such change be made. 

The Board finds and dtermines that, until changed by a general rule 
promulgated by it, the present practice, under which the property owner 
pays the cost of the service connection, should continue. 
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CITY OF PATERSON v. PUBLIC SERVICE RAILWAY CO. 


(Board of Public Utility Commissioners, Oct. 27, 1924). 
Trolley Line—Rerouting of Cars—Public Convenience. 

In the matter of the complaint of the City of Paterson against 
Public Service Railway Co., in re service on East 33rd Street route, 
Paterson, N. J. 

Mr. Charles H. Roemer and Mr. Edward F. Merrey for the Pe- 
titioner. 

Mr. George H. Blake for the Respondent. 


THE BOARD: This matter comes before the Board on complaint 
of the Board of Public Works of the City of Paterson. It appears that 
for a long time the Public Service Railway Company operated a trolley 
route in the City of Paterson known as the Broadway Line, which 
operated upon the following streets: beginning at Park avenue and East 
33rd street, extending west on Park avenue to Market street, to Main 
street, thence in a northerly direction along Main street to Broadway, 
then in an easterly direction on Broadway to East 33rd street, thence 
along East 33rd street in a southerly direction to Park avenue and East 
33rd street. It also operated a trolley route known as the Park avenue 
Line, upon the following streets in the City of Paterson: beginning at 
Broadway and East 33rd street, extending west on Broadway to Main 
street, then in a southerly direction along Main street to Market street, 
thence in an easterly direction on Market street to Park avenue and 
along Park avenue to 33rd street, thence along East 33rd street in a 
northerly direction to Broadway and East 33rd street. 

From an analysis of the routes it will be seen that these two routes 
formed a loop about a considerable part of the center of the city, the 
cars running in both directions around this loop. 

On April 6th, 1924, the two lines were discontinued and, in substi- 
tution, the Totowa Line was combined with the Park avenue and Cedar 
Lawn Lines operating over the following route: from Laurel Grove 
Cemetery, Totowa, thence along Totowa avenue, Albion avenue, Union 
avenue, West Broadway, Main street, Market street, Park avenue, to 
Cedar Lawn, City of Paterson. The Broadway line hereinbefore re- 
ferred to was changed as follows: operating from the City Hall Loop by 
way of Washington and Ellison streets, thence along Main street to 
Broadway, to East 33rd street, to Park avenue, terminating at East 33rd 
street and Park avenue. 

It is alleged by the complainant that the change in routes of the 
Broadway and Park avenue Lines has caused great inconvenience to the 
public, necessitating, in some instances, the changing cars and payment 
of an additional fare. 

The Railway Company offered evidence to show that the rerouting 
of the cars was for the purpose of: eliminating congestion in the City 
of Paterson and to afford better service to the patrons of its Totowa 
and Broadway Lines; that the passengers carried in the month of March 
on the Broadway, Park avenue, Cedar Lawn and Totowa Lines totaled 
433,966, while the number of passengers carried on the Broadway and 
Totowa Lines in the month of May, after the change, totaled 554,426, 
an increase of approximately 21,000 in May over March. It was testi- 
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fied that before the change was made a study of the riding habit of the 
passengers in the City of Paterson, and an investigation of the amount 
of Loop riding on the Broadway and Park avenue Lines, showed that 
the number of passengers riding from points on Park avenue and 33rd 
street to points on Broadway was 141, and the number in the opposite 
direction was 86, from 6.53 A. M. to 11.35 P. M. 

The evidence indicates that approximately 200 people were discom- 
moded by the removal of the old operation, whereas 1,100 people are 
benefitted by the new service. 

The Board is of the opinion that the present routing benefits a 
majority of the public served in this territory. While it is true that the 
change of any transportation facility would naturally discommode some 
people who have been accustomed to traveling over certain prescribed 
routes, the evidence offered by the petitioner is not sufficient to warrant 
the Board in ordering a discontinuance of the present routing. 

Upon consideration of the evidence the Board finds and determines 
that the present operation is necessary and proper for the public con- 
venience and properly conserves the public interest and dismisses the 
application. 





IN RE SHORE LIGHTING CO., et al. 


(Board of Public Utility Commissioners, Oct. 30, 1924). 
Transfer of Stock of Lighting Companies—Raising of Rates. 

In the matter of the application of the Shore Lighting Company, the 
Public Service Gas Company and the Public Service Electric Company 
for authority to transfer on the books of the Shore Lighting Company 
such stock of the Shore Lighting Company so sold, such sale having the 
effect of vesting in the American Electric Power Company a majority 
in interest of the outstanding capital stock of the Shore Lighting Com- 
pany, etc. 

In the matter of the application of the Monmouth Lighting Company 
for leave to purchase certain property of the Shore Lighting Company, 
to issue certain bonds and stock, and to assume certain indebtedness and 
enter into certain contracts. 

Mr. George H. Blake for Shore Lighting Company. 

Mr. H. B. Gill and Mr. C. L. S. Tingley for Monmouth Lighting 
Company. 

Mr. H. W. Roberts for Boroughs of Keyport, Keansburg and High- 
lands. 

Mr. William H. Sutton and Mr. Jacob R. Lefferts for Borough of 
Matawan. 

Mr. George W. Zucker for Hazlet Community Association and 
Townships of Raritan and Holmdel. 

Mr. U. G. Johnson for Borough of Highlands. 

Mr. W. H. Smock for Boroughs of Red Bank, Fairhaven and Sea- 
bright. 

Mr. Thomas L. Smith for Keyport. 


THE BOARD: The petitions in these matters have been heard and 
considered in one proceeding. 

The Public Service Corporation holds 1,090 of the 1,120 shares of 
the authorized capital stock of the Shore Lighting Company. The Ameri- 
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can Electric Power Company holds 3,660 shares of the Monmouth Light- 
ing Company, out of a total of 3,670 shares authorized, as shown by the 
latter’s annual report to this Board. 

The Shore Lighting Company supplies the communities of Red 
Bank, Shrewsbury, Fairhaven, Rumson, Seabright, Monmouth Beach, 
Middletown, Oceanport and Little Silver. The Monmouth Lighting 
Company supplies the communities of South Amboy, Matawan, Keyport, 
Keansburg, Atlantic Highlands, Freehold, Farmingdale and Englishtown. 

The territories served by these two companies are contiguous. Al- 
though the territory served by the Shore Lighting Company is separated 
from the rest of the territory served by the Public Service Electric and 
Gas Company, the customers of the Shore Lighting Company have re- 
ceived the benefit of the State-wide rate of the Public Service Electric 
and Gas Company. 

As it is apparent from an examination of the evidence and of the 
records and reports of the Companies concerned that the transfer in 
question would result in the raising of the rates in the territory of the 
Shore Lighting Company, the application is denied without prejudice. 





AN INTERESTING OUT-OF-STATE DECISION. 


“COMFORTABLE AND CONVENIENT TRANSPORTATION.” 


George Andrews brought an action against a school district in Wis- 
consin to recover for transportation of his children to school. The statute 
upon which his action was based provided that, on failure of a school dis- 
trict to provide therefor, any parent or guardian, upon furnishing “safe, 
comfortable, and convenient transportation” to his children, living more 
than two miles from school, should be entitled to 40 cents a day for each 
child so transported. Andrews had five children. 

He furnished the children with a horse and single-seat open buggy in 
which they all had to find room to ride. The horse was left in a barn 
about a quarter of a mile from the schoolhouse, and from there the chil- 
dren walked to school. The school district attempted to defeat the pay- 
ment of the tax on several technical grounds, one of which was that the 
transportation was not “safe, comfortable, and convenient.” 

The Supreme Court of Wisconsin allowed a recovery, and Mr. Jus- 
tice Owen, in the course of the Court’s opinion, said: 

“It is next contended that the transportation furnished was neither 
safe, comfortable, nor convenient, as required by the statute. This ques- 
tion was submitted to the jury and answered in the affirmative. ‘Safe, 
comfortable, and convenient’ transportation are relative terms, depending 
upon many considerations. Different times, cycles, and communities, even 
families, have their peculiar standards of comfortable and convenient con- 
veyances. ) 

“He who is inured to the luxurious comforts of a richly upholstered 
limousine, or even he who pretends satisfaction with the redoubtable Ford, 
might disdain the comforts and convenience afforded by the conveyance 
furnished by the respondent to his children, although its service would 
have been welcomed by our fathers, who regarded the ox team and the 
lumber wagon as a satisfactory means of conveyance. 
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“At any rate, in view of the finding of the jury, we are not disposed 
to hold that the conveyance afforded by the respondent to the children, 
measured by the standards of that sparsely settled community, does not 
comply with the requirements of the statute.” 

The case is reported as Andrews v. School District No. 1, 197 North- 


western Reporter, 813. 





Where a tenant at the expiration of his tenancy leaves upon the prem- 
ises a harvested crop in the field, in the absence of some undertaking or 
permission on the part of the incoming tenant, the incoming tenant is held 
to owe no duty to protect such property, except to refrain from wanton, 
reckless, or wilful acts which would injure or destroy it, in Beauchamp v. 
Leypoldt, 108 Neb. 510, 188 N. W. 179, which is accompanied in 27 
A.L.R. 65, by a note on duty as to chattels or harvested crops left on 


land by predecessor in possession. 





One in the business of letting automobiles for hire was not liable for 
loss of articles placed in the car by a passenger, where the driver had no 
knowledge that they were there, and there was no evidence of lack of rea- 
sonable care-—Haddad v. Griffin, Mass., 142 N. E. 74. 





MISCELLANY 





RESIGNATION OF A JUDGE. 





District Court Judge Harold C. 
Morford, of Long Branch, Judge 
of the Second District Court of 
Monmouth County, who began of- 
fice in the spring of 1923, resigned 
his position on October 19, owing 
to a demand of the Governor. On 
October 6th Supreme Court had 
suspended him from practice for 
two years, but, as he did not then 
resign his Judgeship, the Governor 
acted. His term would have ex- 
pired in 1928. 





OIL PORTRAIT OF CORTLANDT 
PARKER. 





Last spring a fine oil portrait of 
the late Hon. Cortlandt Parker was 
presented to Rutgers College. It 
was painted by Gordon Stevenson, 
and hangs in the College chapel. 
Recently his sun, Mr. Justice Park- 
er, has had it photographed and 
reproduced in a eautiful tone by 


Peter A. Juley & Son, of New York 


City. The JourNnaL acknowledges 
the receipt of a copy from Justice 
Parker and prizes it as a wonder- 
fully suggestive likeness of one who 
was long the foremost lawyer at 
the New Jersey Bar. 





THE PERILS OF THE TIME. 





Chug-chug ! 

Br-r-r!  Br-r-r! 

Honk-honk ! 

Gilligillug-gilligillug ! 

The pedestrian paused at the in- 
tersection of two busy cross streets. 

He looked about. An automobile 
was rushing at him from one di- 
rection, a motorcycle from another, 
an auto-truck was coming from be- 
hind, and a taxicab was speedily 
approaching. 

Zip-zip! Zing-glug 

He looked up and saw directly 
above him a runaway airship in 
rapid descent. 

There was but one chance. He 
was standing upon a manhole 
cover. Quickly seizing it, he lifted 
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the lid and jumped into the hole 
just in time to be run over by a 
subway train.— Cleveland Plain 
Dealer. 





BOOK NOTICE. 





CriminoLocy. By Edwin H. Suth- 
erland, Ph.D., Assistant Profes- 
sor of Sociology, University of 
Illinois. Philadelphia: J. B. Lip- 
pincott Co., 1924. Pp. 643. 
This work covers so much ground 

in evidently a thoughtful manner 

that we propose to give it careful 
reading and then comment upon its 
conclusions. The subject is one of 
the highest importance, as affect- 
ing the present times, when crime 
is greatly on the increase and meth- 
ods of treating the criminal are the 
subject of discussion everywhere. 

Not only lawyers but the public at 

large have a vital concern in the 

law and practice of the day and of 
the immediate future. 





OBITUARIES. 


Mr. Henry BEWKES, JR. 

Mr. Henry Bewkes, Jr., of 430 
Crooks avenue, Clifton, died Octo- 
ber 25 last after some months of 
illness. His office was at 67 Ward 
street, Paterson, but he had not 
been able to attend to law business 
since last spring. 

Mr. Bewkes was born in Appel- 
doorn, Holland, and came to Ameri- 
ca with his parents, the late Henry 
and Christina Bewkes, when he 
was a lad of twelve years. During 
the impressionable years of his life 
in the Netherlands he attended the 
King’s School, and, when settled 
in Paterson, N. J., he studied at 
both public and private schools, 
having also the advantage of hav- 
ing private tutors to help him in 
the pursuit of an education. 


The father of Lawyer Bewkes 
was one of the well known jewel- 
ers of Paterson, learning his busi- 
ness in Holland, where he had the 
honor of being the watchmaker for 
the King of Holland. He estab- 
lished his place of business in the 
old Washington Hall building on 
Broadway and Washington street, 
where he conducted it for many 
years, later going to River street, 
and then to North Main street. 

In 1881 Lawyer Bewkes found- 
ed the “De Telegraaf,” and was 
the publisher and editor of the Hol- 
land publication for some time. 
This paper went out of existence a 
couple of years ago. It had a cir- 
culation all over the country, and 
was the first paper published for 
the Holland people in the Eastern 
States. In 1884 the “De Telegraaf” 
was sold to James Tanis and R. 
Schroeder, who conducted its pub- 
lication until it went out of exist- 
ence, after serving Holland com- 
munities for over forty years. 

In 1884 Henry Bewkes entered 
the law office of the late Thomas 
C. Simonton to prepare for the Bar 
and, four years later, Nov. Term, 
1888, was admitted as a practicing 
lawyer. Until his health failed he 
followed the practice of his pro- 
fession with success. 

Lawyer Bewkes was a faithful 
member, contributor, official and 
worker at the United Presbyterian 
Church, on Smith street, interested 
in the carrying on of the Christian 
work in that field for many years. 
He was long an elder, and also a 
teacher in the Bible school, his 
interest in the training of the young 


‘and adults never waning. He was 


a Bible scholar. He was also in- 
terested in the work of the mission 
fields and gave generously to all 
the causes for the spread of the 
Gospel. 
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The deceased is survived by his 
widow, Mrs. Anna Greer Smith 
Bewkes, who is the daughter of the 
late Rev. Alexander Smith, and the 
sister of Lawyer Henry Smith; 


and four sisters, Mrs. Elizabeth 
Gardenier, the wife of Henry Gar- 
denier; Christina Hess, the mother 
of the late Dr. Hess; Mrs. Nellie 
Tanis, the wife of James Tanis, and 
Miss Jennie Bewkes, all of Pater- 
son. Two brothers and one sister 
preceded Lawyer Bewkes in death. 


Mr. LEONARD PIKAART. 


Ex-Assemblyman and well-known 
lawyer, Mr. Leonard Pikaart, of 
Paterson, but resident of Haw- 
thorne, N. J., died Oct. 26th last 
through a strange accident. He 
was killed when a rifle in the hands 
of Edward Kupetz, twelve years 
old, accidentally discharged. Mr. 
Pikaart was working on his farm 
at Hopewell Junction, N. Y., when 
he was struck in the heart by the 
bullet from the gun, which had been 
obtained by the Kupetz boy from 
Mr. Pikaart’s son. It is believed 


that in the transfer the hammer 
slipped and discharged the pellet. 
Mrs. Pikaart and three sons were 
present at the shooting. He died 
in about 15 minutes after being 
shot. 
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Mr. Pikaart was born in Pater- 
son July 19, 1866, of Holland par- 
entage, his father and mother hav- 
ing arrived in this country in the 
early sixties. He was graduated 
from the public schools of Pater- 
son, and after leaving school learn- 
ed the trade of carpenter, and in 
the meantime studied architecture. 
In 1892 he entered the office of 
Senator Robert Williams as a law 
student and was admitted to the 
Bar in February, 1895. He was 
a member of the First Ward Re- 
publican Club, of which he was 
one of the organizers. He was 
also an active member of the Grange 
and a member of the Junior O. U. 
A. M. In 1895 he served as clerk 
to the Committees on Revision oi 
Laws and Judiciary in the New 
Jersey Senate. He was a member 
of the New Jersey Assembly for 
three terms, I910, 11 and 12, the 
same terms when Hon. Thomas F. 
McCran, lately Attorney-General, 
was also a Passaic county member, 
and as a public servant did fine 
service. He was also private sec- 
retary to Senator Robert Williams 
in 1897, when the latter was Presi- 
dent of the Senate. 


The deceased is survived by his 
widow, Amelia (Hollowell) Pik- 
aart, and five children. 





